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Right of runt RefCiBsf 

The following dame shall be inierted? 
m all contracts which result from 
conversioirtQ contract under 0MB 
Circuit!: No*A^78i. 

Right oFTbef RefusaP 

1. Consistent with the GovecoiHent 
post-employment conflict of interest 
regulaUons. the Contractor shall give 
adversely affectedFederal empioyaea 
the nghr of first refusal for all 
employment openings nnder this 
contract for which they ace qualified. 

2. Defirntims: fa) An “adversely 

a tfecled Federal employee** isrfl) any- 
Federal employee who ie assigned to the- 
ucvemment conuiiercial activity, or 12) 
any empToyee identified for release from 
his orhes competiNve level or separated 
i~C25ulLof the nnntract. 

(b) “Employment openinget* are 
positioa vacancies created by this 
confer ^ch the Contractor i* unable 
to flu with personnel' in the Contractor'et 
employ at the lime of the contract 
award, iaduding positions, within a fifikr 
mneradhis ofthecoimnercial adivitic 
which, indirectly arise in the 

Con tactos’sr organization as: a cesult of 
the Contractor's, reassignment of 
employeea doe to the award. oFthi* 
contract. 

(c) Th*"contr»ct stort date" isthe 
firsg da ju oTContractor perfonnanes. 

FWing: Employment Opmungui^, 

For a period beginninif with contnet 
award and ending:9a days after the? 
cofttracgsiaxt dmei nap«sm»olh»thaifc 

an ^veiaelflf a£fe«teikFcdeie*ejnpJkv«^ 

on the cunwulisting provided: bjrtiafe 
Contractia^ Officer shaU be offered am 
employmsatopening.untiWalkadscerael* 
affeciadandqealiffed Fedecak 
employees identified by Dm Gontsactii* 
Offices have been offered the rbhraiid 
refusaditk. 

(b) The Coetcaotov may^ seiscria.^ 

persoAferao employiaenlaipeiiiiigiwheia 
there are no cpiaJiCsdLadversety 
affected Federal empfeyeesoia disr 
latest current listing provided bar 
Contracting 

(a) No later than S woding days afta. 
contract avrard. the Contractor shalT 
furnish the Contracting Officer iritlr the- 
followmgr 

•"f’ploymenropenmgar 
(ii) Sufflefent job application Pbrmr far 
Federal employeee, 

( 0 ) By the contract start date the 
Cur^actor shall provida the Contnettng. 

Officer with the following 



W The naniea.Qf adverselyr affected 

Federal empfeyer*Qffe£ed.aie • 

employrqent opeoingr 
(llJ*Thedate-tliB o£&s was^mader 
(fii) ;^aief descriptioitaf ihepesilisnc 
(LV) The dateof accepiencscd lh» 
offer and the effective dats-otf 
employment; 

(vfTha dalsaf reiectieniof the offee. iF 

applicable! the salary a nrlbBfiefiiSY 

contained iatheceiectedoffecaad 
(vi): The namesL of any. adveraelyv 
^feeted Federal emplayeea whasnplietk 
but were not offered-, empitrymeai and 
the ceaaon(s):for withholding aa offer: 

Cc) For the firstOO days-aftsirthw* 
contract slept date, the Contractor shsM 
provide ^Contracting Offices with the 

names of all persons hi red OB^enninatech 
under the contract. withi&S working 
days of suchhirmg or termination. 

5. Infonrmtion Provided ta the 
Contractor (a); Na la ter than 10 worldns 
dayaafter conlracL- award., tha- 
ContractingOfficsr shall famish the 
Contractor a cuneat list oiad^eiseljy ' 
affected Federal emplayeeo exercising 
the right of first refiisal. along with their 
completecf job applfcaUon forma. 

(b) Between* the contractawanf and 

start dates, the Contractfhy Officer shalF 
infomsthe Cootractop of any« 
fMasignmenl or'Cransfer of adverselir 
affected employees to other Federal 
positions. 

(c) For kpapind up taSftdaysraftee 
contract start date, the Contracting, 

Officer 'vi^ilVperiodicaHyprovide the 
Contractor with an updated listing of 
adversely affected Federal employees, 
reflecting employees recently releasstf 
from their competithreleveror separated 
as a resulted of the contracr award 

e. Qpoilficatiim&DetarrTuaatn 

Contractor has the right under thisi 
clause ladeieiimiie.t^.adfi<pia«y.Qi.‘th^ 
qu a h /ira!inn »Qf adv ^i»lj| afTor^^f j 
FederaT employ ess. fet ajiu ampfeyment 
openings. However, an ad’verseig 

employe*. wh«.h«W •> 
loo in tna-riovaT um B u Srnw ^ ^ i 
activity whuar directly oorapcmdwm* 
an employmesropeznni^shadkba 

conwdsredqnalifiodrferthBt jofe. 

Questions eonesming dse*qasiifleaSiBiis 
of adverssljrsffestad EsderaTtinployscm 
for ■pecific.smplaymsngopBninBsisiislI 
be referred ts the. ConSracting Qfficsrfew 
dstenninattoa The CoatrmctlngCtfftcaB* j, 
determinatioa shall be finaisndbsidfhsr 
on all parties. ^ 

7. ReJatiort Ur Other Staiutaw^ 
PeauiaiionsrtmdEmpioymenrPaiiemmr 

The require meats of thisclaussshBrli-aog 
modify or alias ths Contrsetodr. 

responsibiddes undarsta lu tss» 
ragufetionj or other contract efausaa- 
pertaining to (ha hiring of vataransr 
minontias or handicapped persons* 



Permky-focSaxa^mmpiiancec ffsakire 
of the Contractor to comply wiihaou 
provisuMi of this.clausc.may.hbs grounds 
for termination for default 

IPS Doc b4-»im Flitd • 4 S imS 

SILUMQ coessno-si^ 

Privacy Act of 1974: Revised 
Supplemental Guidance on 
^pfementatlon oftfie FrfVacy Act of 

March 2U me 

aocNCTtQfScaofMaiiageaffint and 
Budg^ 

action: Revision of guidance on the 
relatioaahip between the Privacy Acl'of 
and the Freedom oHnforraairda — 

Act^ 

surtM awYT This documenl issues, in final 
form a revisioaR) OMFa Privacy Act 
InTpremenrtngGuiddmcs proposed on 
Aun„.,t trr 1987 al 4BTK 30359: ITic 
revision is intended lo clarify the. 
rciationship between the Privacy Act 
and the Freedom of Informatfon Act 
(FOLA) and improve agency* 
impfemantatibn offioth Acta. Lfnder Ifier 
revised CuidalTaes. aggnrv rf»miiWo - 

-e ymnr from drn(;: r p 3 uft under proviaimi o 
of the Privacy .^rf tQ^thaT^TiPj^ f^ 
also expfnpt [ppm dnirrn gure unH^f 

-EQIA. by virtue ofthe Seertbn (b)r3l 
exemption of FOIA. Therefore, agesneies 
may deny access (gcecoidA in e^f p^ 
sj^s terns at cecDcdg when, accesa. is ^ 
sought ufdprK(,ff^ > hesamegvtiMi t 
Iney may dp so when 

imder lhe.Piivacy.Ac L.^ 
tnaetivacifcAcLandFOlA pfovi^far 
unfversaT vaout in tfie Oistriet oL 
Columbia, and thc-Cmirtiof Appaela for 
thej)iatrict of rhlumKia 0>nii4 alrma 

with the CnjtfLoEAgpsafefQrrtJifcTbiiti 
Cifcuil^hava Keld that the. Bnivacy AsLLs. 

noLa.penniaaibfe:EQIA(hJt3).cx£mption 
s (a tu te. Conseq^uentfy* pending 
disposilivs cuIi^oni.tha. issss. ths 
Supreme Coun^ag^cxas.shoutdnouxely 
' exclusively oxc. thij gsidance^ufifesara 
FOCA maltefi.pcoce«ij.ti} litigalfob 
withiayajsdiiMaCchruKothBf tbsiLthe 
D.C or ThiedCircuitjb. 

FOnFUATMeil nUFOSMAIIOfl oombact; 

Robert hh Vaedes^OEficerof bdaczistiott 
and Regulatory Affairs.. Offtce oT 
Man agexxisat and Budget;. S osBsJeaSk 
New ExecatiaeCJfBcs Buddfrrgs 

Washingtem.D*C.2afi08l lafeplwn»20a-- 

395M814L 

SDPW.EMeNTANV INFONMATlONrirnder 
section 0 of the Privacy Act of 19T4-(Pab: 

L 93-579. December 31.. 1974: 5. U.S.C. 
552inote), the Office of Management 
and Budget is responsible- for developing 
Ruidelincf and regulations for the use of 



federal agencies in Implementing the 
Act's key provisions codiBed at 5 U.SC. 
552a. OMB s Privacy Act Guidelines 
were first issued in 1975 at 40 FR 2894B 
(July 0. 1975), and supplemenla! at 40 FR 
56741 (December 4. 1975). 

On August 10, 1983. OMB proposed to 
revise its Privacy Act Guidelines to 
provide that agency records exempt 
from disclosure under the Privacy Act 
were, to that extent, also exempt from 
disclosure under the Freedom of 
Information Act (FOIA) (5 U.S.G 552). 48 
FR 38359 (August 10. 1983). QMB'f 
earlier guidance had bpcn th at *** * * 
the Privacy Act should not oe u sed (o 
d6nv~BCcess to inlorm ation about an 
individual which would otnerwigg hav e 
been required to pe cusciosed lo tha t 
i ndi^du^al under the Freeciom of 
Informafaon Act ." 40 PR 5G741. 56742. 

The Privacy Act 's most important 
provisions relevant to this issue are as 
follows. First Federal agencies must 
publish public noticea describing the 
nature and usea of their "systems of 

records" on imUviduala (5 U.S.C^ 

532a(e)). Second, individuals may 
control some (though not all] disclosures 
of their own government records 
contained in aystems of records (5 
U.S.C 5528(b)). Third, individuals may 
have direct access to their own records 
contained in aystems of records, and 
may seek amendment to their records 
according to specified procedures (5 
U.S.C 552a(d)). 

The Act also contains exemption 
provisions applicable to Central 
Intelligence Agency records and to 
records pertaining to criminal law 
enforcement civil law enforcement 
personnel slalisticat and a few other 
matters (5 U.S.C. 552a (J). (k)). These 
sections describe the types of matters 
covered, and permit agency heads, 
llux)ugb specified public-notice 
procedures, to exempt such records from 
the Act’s section (d) first-party access 
requirements (5S2a(d)) and from other of 
yhe Act’s requirement* The exemption 
provisions do not permit agencies to 
exempt records fr pn Act's section 
fbl requirements sriv ini^ individuals 
qualified control ^4 uses of their 
g ^err^ment records fS52atbUr ^ 
OMB received a total of thirty -four 
comments on its August 10. 1983 
proposal Twenty-six comments were 
submitted by Federal agencies: of these, 
thirteen supported the proposal eleven 
were neutral and two (from the 
Department of the Interior and the 
Federal Energy Regulatory Commission) 
opposed the proposal. Three Members 
of Congress. Representatives Glenn 
English. Ibomat N. Kindness, and John 
N. Edenbom. submitted coftiments. all in 
opposition to the proposed change. Five 



private groups also submitted 
comments, all in oppositinn — the 
Section of Administrative Law of the 
American Bar Association, the 
American Society of Newspaper Editors 
and the American Newspaper 
Publishers Association (a joint 
submission), the Center for National 
Security Studies (on behalf of the 
American Civil Liberties Union), the 
National Newspaper Association, and 
the Reportert Committee for Freedom of 
the Press. 

OMB has studied all of these 
comments carefully, and has also 
studied the opinions of the United States 
Courts of Appeals on both sides of the 
issue, the most extensive of which are 
Shapiro v. Drug Enforcement 
Administration. 721 F.2d 215 (7lh Cir. 
1983); Porter v. U.S. Department of 
Justice, 717 F.2d 787 (3rd Cir. 1983): and 
Creentree v. U.S. Customs Service, 674 
F.2d 74 (D.C. Cir. 1982). In addition, we 
have reviewed scholarly commentary on 
the issue (see Anthony T. Kronman. 

^ *The privacy Exemption to the Freedom 
' of Informa lion Act."' IX Journal of Legal 
Studies 727 (1980). and authorities cited 
at notes 5 and 14). and have consulted 
with Federal agencies concerning 
current practices under the Privacy and 
Freedom of Information Acta. We have 
concluded that our proposal is correct as 
a master of law and policy, and are 
revising the OMB Privacy Act 
, Guidermes accordingly. 

In our view, the two statutes provide 
in straightforward and unambiguous 
language that agency records exempt 
fiom mandatory dis^osui e under tlie 
Privacy Act arc. to that extent, also 
exempt from mandatory disclosure 
under FOLA FOLA requires Federal 
agencies lo make their records 
‘’promptly available to any person" 
upon appropriate request (5 U.S.C. 
552(a)(3)). This requirement however, is 
subject to several specified exemptions, 
one of which applies to matters — 

Specifically exempted from disclosure by 
statute (other than section 552b of this title), 
providt^ that such statute (A) requires that 
the meltere be withheld from the public in 
such a msnner as to leave no discretion on 
the issue, or (B) establishes particular 
criteria for withholding or refers to particular 
types of matters to be withheld. 

5 U.S.G 552(b)(3) (emphasis supplied). 

The Privacy Act unmistakably fits the 
FOLA (b)(3)(B) exemption. SccUons 0) 
and fk) of the Act speciflally exempt 
certain files from disclosure, establish 
particular criteria for withholding, and 
refer to particular types of matters to be 
withheld. Thua. by the terms of FOLA’t 
(b)(3) exemption, the Privacy Act’s 
nondisclosure provisions are recognized 
by FOIA and are not overridden by^ 



FOIA s own mandatory-disclosure 
requirements. 

Some of Ihf record comments and 
court opinions argue that the FOLA 
(b)(3) exemption does not apply to 
sections (j) and (k) of the Privacy Act. 
since these sections exempt records 
from the diFclosure requirements of "ihii 
section’’— /.a., from the disclosure 
requirements of the Privacy Act itself, 
rather than the requirements of other 
statutes. But FOIA (b)(3) does jiol 
require that other statutes establish 
blanket nondisclosure requirements — 
only that certain matters be *'exempte<T 
irom disclosure. Other statutes, standing 
alone, could, of course, exempt matters 
from FOLA disclosure %vilhout benefit of 
FOIA (b)(3) itself. Where other slalules 
provide exemptions from disclosure, and 
meet FQIA fbUSl'a standards oI 
■ pprinriiy and particularity rcgardi^ 
t he msiters to be wiihheld~lhese ^ 
exemptions must be applied to FOLA as 
well if the FOIA (b)(3) exemption (in 
particular that established by (b)(3)(B) it 
to be given its natural meaning. 

Sections (j) and of Privacy Act 
provide their own demonstration of the 
logic of the FOIA (b)(3) exemption. The 
provisions of these sections make it 
unmistakably clear that the CjjngXgfig* 
while wishing tn asBure citizens ready 
a rpp <» in their government files and the 
m eans of corT‘ectin2 siftnificant error s, 
rpij liTPri that there were circumstanc es 
where^uSi disclosures could be 
h armful One is where first-party access 
could le^d to physical or other 
retaliation against those who provided 
the information in the records [e.g., 
criminal and civil investigative files). 
Another is where firet-party accent 
cou ld compl^mise the governmenr s 
ability In fithcr needed intonnatS n in 
the first place by reducing the candor of 
that information [e.g„ files compiled lo 
determine suitability for Federal 
employment). 

Congress addressed these problems 
by providing fairly broad diaclosure 
«i; ypmptiona for the Ce ntral InteUigenge 
A gen c y and crip iinBl 1**** i»rijfnrcement 
agencies (S52a(i))7and more nairow. 
'prodsely spedlled exemptions for 
several civil-investigative and 
admiitiatrative functions (which permit 
ppndigcloaure. for example, where 
dTacioa»i^ wo u ld “gpmprnmisp ISe 
objectivity oi fairr*«V’ of y 
■p vaminations , qt would "reveal the 
;r<pntj»Y" nf a r^ppfidgntial source of 
i nformation) I552efl0 . (k)(2). (k)(5)-f7)). 
In both cases. Congress provided that 
the disclosure exemptions were lo apply 
only to designated "systems of records," 
were to exclude only certain 
requirements of the Acl and were lo go 
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into effect only upon public notice and 
explanation. 

These polic ies and procedu res would 
be. re ndered virtu ally m^H nlnpless 
FOIA fbMl ex emptio n were ignnrpj. An 
individual denied access to {ns record a 
under aectinnn (p nr (k) nf thT^rivar y 
Act could nonethelgiM nhtair| 
simply by invoking FOIA instea d 
(except to the extenT some other FOIA 
exemption, such as (b)(6) or (b)(7). were 
found to apply to the contents of those 
records). Agencies such as the Federal 
Bureau of Investigation and the Drug 
Enforcement Administration, having 
established systems of records on , 
sensitive criminal matters and exempted 
them from first-party access under 
section (j) of the Privacy Act would 
nevertheless be obliged to sort through 
the contents of these files in response to 
first-party requests and. absent 
successful invocation of another FOIA 
exemption, be obliged to reveal their 
contents to the subjects of their 
investigations. 

The Creentree opinion argues that 
permitting FOIA access to records that 
had been exempt from disclosure under 
sections (j) or (k) of the Privacy Act 
would not render these exemptions 
totally meaningless. The exemptions 
could still be used to excuse systems of 
records from Privacy Act requirements 
other than the section (d) access 
requirements, and could also be used to 
cut back first-party access from the 
broad disclosure requirements of section 
(d) of the Privacy Act to the more 
narrow requirements of FOIA as 
qualified by the FOIA (b)(0) and (b)(7) 
exemptions. See, 674 F.2d at 80-81. 

We find this argument unpersuasive. 
That one could ignore FOIA (b)(3) and 
still leave intact some aspects of 
sections (J) and (k) of the Privacy Act is 
no reason not to leave all of its 
provisions intact as written— especially 
its most important one. As explained 
above, the primary purpose of sections 
(j) and (k) is to protect certain sensitive 
records from access by the subjects of 
those records, and bodi sections do so in 
terms that meet the specifications of 
FOIA (b)(3) with exactitude. Moreover, 
as the Seventh Circuit points out in its 
Shapiro opinion, limiting the scope of 
Privacy Act section (j) exemptions to the 
scope of any applicable FOIA 
exemptions **is contrary to the intent of 
Congress * • * as shown both by the 
[section (J)| exemption's language, which 
is broader than the FOIA exemption 
covering law enforcement records 
(Exemption 7), and by the relevant 
legislative history of the Privacy Act” 

(721 F.2d at 221). 

While parties on both sides of the 
controversy acknowledge that the 
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legislative history of the two statutes is 
"ambiguous” on some points, we do not 
think this history is at all ambiguous on 
the kev^ issue whether Congress thoug ht 
that intelITgpnce and'rriminA^ 
i Dvestigation records covered bv the 
P nvaev AcLshould be disclos^ to the 
subjects of the investigatioQS . The 
discussion and legislative Nations in 
the Sehapiro opinion are ludd on this 
question. The Shapiro discussion 
concludes that — 

• • • The legislative history of the Privacy 
Act showa Congraai* concern that individua la 
n ot use the Act lo oblam access to titeir 
c riminal mvettigation Tilei . It makea litUa 
•erise to conciuot that ingress would enact 
specific nonduclosure provisiona in the 
Privacy Act to address this concern, while at 
the same time aIIo%ving individuala to bypasa 
these exemptions by using the broader access 
terms of the FOIA 

721 F.2d at 222, 

It is clear, moreover, that Congress 
has been cognizant of the sometimes 
complex interrelationships between the 
Privacy Acf. FQiA. and related statutes, 
and where appropriate has taken direct 
steps to adjust the statutes' general 
provisions to account for these 
interrelationships. At one point the 
Privacy Act provides that first-party 
control over disci sure of government 
records shall not pply to disclosures 
required by FOIA ;552a(b)(2)): at 

i another point, it prnviH^^ FOIA 
c J^mpli Qnunha 11 not be used to denv 
access to recordx otherwise availab le 
under the Privacy Ac t (552a (q)). And 
FOIA’s (b)(31 exemi^ion was itself 
revised to exclude the 

goverr the Sunshine Act (5 

U.S.C. jm its incorporation of 

other statutory exemptions— Congress * 
could have excluded the Privacy Act 
exemptions as well by adding a single 
term to this provision. 

The record comments and court 
opinions contain three further arguments 
for permitting FOIA disclosures of 
exempt Privacy Act records that merit 
discussion here. The first is the 
assertion (hat the Privacy Act is not (or 
should not be. or was never intended to 
be) a FOIA (b)(3) statute. This assertion, 
taken as a legal proposition, is 
addressed slrove. In many cases, 
however, the assertion seems to be 
based on the general supposition that 
since the Privacy Act was intended to 
expand access to government records, it 
should not be applied so as to limit 
access from that provided by another 
disclosure statute. 

In fact, however, t he purpose of the 
Privacy Act Is no t disclosure but th^ 
jprote ctioiro] Individual nriva^ . and 
toward this end it restricts disclosure of 
government records in as many cases as 
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it requires disclosure. The statute 
• provides for public disclosure of the 
existence, nature, and uses of 
government “systems of records'* on 
individual citizens. But as to the actual 
disposition of these records, the Act 
establishes four types of requirements 
which are necessarily, and for the most 
part carefully, balanced among each 
other. First, ^e Act gives individuals 
control over the disclosure of. 
information about themselves in certain 
government records — but second, it 
provides explicit limitations on such 
control. Third, it gives individuals 
access to information about themselves 
in certain government records (and the 
means of correcting erroneous 
information) — but fourth, it provides 
explicit limitations on that access. To 
accept the view that the Privacy Act 
should not be considered a FOIA '^*'^3) 
statute would be to read the four; 
policy out of the Act although this 
policy is fully consistent with the other 
three, and protects the privacy ol certain 
kinds of sensitive communications to the 
government 

The second argument is thr, section 
(b) of the Privacy Act (552a(b ) provides 
that the Act may not be used to limit 
disclosures required by FOIA. Th 
argument is prominent in the cou: 
opinions in Porter (717 F.2d at 793 
and Greentree (674 F.2d at 79-80). \ 
believe, however, that this view is 
wholly mistaken. Section (b) does not 
require agencies to disclose any 
information at alt but to the contrary 
establishes qualiBed limitations on 
disclosures. In particular, section (b) 
provides that a record covered by the 
Privacy Act may not be disclosed to any 
person without the written consent (or 
request) of the individual to whom the 
record pertains, except in twelve 
specified situations, one of which is that 
disclosure is required by FOIA 
(552a(b)(2)). 

Thus. 552a(b)(2) says that diacloaures 

FOIA are not contingent on the 
permisai nn of the subiects oTlhe record s 
i nvolvecL T his provision cayp t 
r easonably be road as an aTl^atiy e 
(fl sclosiue reqi^m^ t We think the 
conclusion of the Shapiro decision that 
"section (d) provides sole access for first 
party requests under the Act" (721 F.2d 
at 220) is inescapably correct The 
Privacy Act's limitations on section (d) 
access set forth In sections []) and (k). 
which in turn are recognized by FOIA 
(b)(3). are unaffected by the Act's 
separate "conditions of disclosure" 
specified by section (b)(2). 

The final argument is the so^alled 
'"third party anomaly" argument 



grnphaaized in some of the record 
c jmmenl* and in Ihe Porter and 
Creentree opinion!. The argument goci 
« follows: 

The Privacy Act ! tection (j) and (k) 
exemption! ihould not racognaized by 
FOIA (b)(3) because if they were, there 
would be cates where individuals would 
have less access to their own records 
ihan third parlies, and third parties 
niight even gain access to such records 
and transmit them back to the first 
parties. The Creentree opinion says that 
**(s]uch as result would comport with 
neither logic nor common sense." which 
suggests that "Congress could not have 
ini«»nded section (j)(2).of the Privacy Act 
to serve as a %vithholding statute under 
FOIA Exemption 3" (674 F.2d at 79. 80). 

la our view this point is of little 
piactical importance and does not affect 
the fundamental legal and policy issues. 

In virtually all cases of agency records 
exempt from first-party access under 
sections 0) disclosure to others 

would also be exempt from mandatory 
FOLA disclosure under The 
"unViTarranted invasion of personal 
privacy" provisions of sections (b)(6) 
and (b)(7) of FOIA. As noted previously, 
the exemptions of FOIA (b)(6) and (b)(7) 
ere narrower than those of sections (j) 
and (k) of the Privacy Act However, 
while these differences can be 
significant in the case of first-party 
access, they are small and 
inconsequential in the case of third- 
part>' access to the same records. At 
most they may result in occasional 
administrative difficulties and instances 
of partial and unintended first-party 
access. These are hardly reasons for 
ignoring the basic statutory scheme 
inself by permitting FOIA to nullify the 
first-party access restrictions of sections 
ti) and (k). 

The text of our revised guidance is set 
forth below. The guidance refers not 
only to the Privacy Act exemptions in 
aeclions (j) and (k). but to those in 
sections (d)(5) and (1) as welL The latter 
provisions, involving information 
compiled in anticipation of civil actions 
and records of the National Archives, 
present FOIA issues similar to those 
discussed above, but which have hot 
been subjects of significant controversy. 

Finally, agencies should note that both 
the Privacy Act and FOIA provide for 
universal venue in the Dis^ct of 
Columbia. As discussed above, the 
Courts of Appeals for the District of 
Columbia Circuit (In Creentree) and for 
the Third Circuit (in Porter) have held 
that the Privacy Act is not a permisible 
FOIA (b)(3) statute. The Department of 
lustice Is presently seeking a writ of 
certiorari from the Supreme Court to 
review the Third Circuit*! Decision in 



Provenzano v. U.S, Di^portmen! of 
Justice. 717F.2d 799 (3rd Cir. 1983). a 
(yimpanion case to Porter. Pending a 
dispositive ruling on the issue by the 
Supreme Court agencies should not rely 
exclusively on llie guidance on this issue 
set forth below unless a FOIA matter 
proceeds to litigation within a judical 
circuit other than the District of 
Columbia or Third Circuits. 

Cbhstophar C. DeMuth. 

AdminUtrotor for tnfonnoUon and Regulatory 
Affaire, 

Section (q) of the 0MB Privacy Act 
"Implementing Guidelines" published at 
40 FR 28946. July 9. 1975 and 
supplemented on December 4. 1975 (40 
FR 5674). is revised to read as follows: 

Section (q) Relationship of the Privacy 
Act to IIm Freedom of Infonnaboo Act 

Subsection (q) "No agency shall rely 
on any exemption contained in section 
552 of this title to withhold from an 
individual any record which is 
otherwise accessible. to such individual 
under the provisions of this section." 

This provision makes it explicit that 
an individual may not be denied access 
to a record pertaining to him under 
subsection (d)(1). access to records, 
because that record is permitted to be 
withheld from members of the public 
imder the Freedom of Information Act 
(FOIA). The only grounds for denying an 
individual access to e record pertaining 
to him are the exemptions staled in this 
Act. subsections (J) and (k); subsection 
(1). archival records: and subsection 
(d)(5). records compiled in reasonable 
anticipation of a civil action or 
proceeding. In addition, consideration 
may have to be given to other statutory' 
provisions which may govern specific 
agency records. 

In the converse situation, however, 
agencies should note that FOIA 
exemption (b)(3) provides that access 
under the FOiA is not require . if the 
material sought is specificalK *>aired 
from disclosure by statute, provided that 
such statute (A) requires that the 
matters be withheld from the public \n 
such a manner as to leave no discretion 
on the issue or (B) esUblishes particular 
criteria for withholding or refers to 
particular types of matters to be 
withheld- The Privacy Act in 
subsections (d)(5). (j). (k), and (1) reaches 
the level of specificity necessary to 
qualify under paragraph (b)(3)(B) of the 
FOIA as a withholding statute. 
Accordingly, should an individual jnake 
a FOIA request for his record s that are~ 
^nlained in a system of records 
agencies may rejy on section THT(5). ( j). 

" "ihe 



should be furiher noted thel for certain 
exempt systems, substantial portions of 
the covered rer.ords may be required to 
be released: see. for cxemple. the 
requirements of (k)(5)). 

Whether a request by an individual 
for access to his records is to be 
processed under Privacy Act or FOIA 
procedures involves several 
considerations. For example, while 
agencies have been encouraged to reply 
to requests for access under the Privacy 
Act within ten days whenever practical, 
consistent with the FOIA. the Wvacy 
Act does not establish time limits lor 
responding to requests (see discussion 
of (d)(1)). The P^nry Act alto doeg nfll 
p stabltsh an administ rative appeal on 
denial of access comparable to that of 
the FOIA, although agencies are 
encouraged to permit individuals to 
request an administrative appeal of 
initial denials o: -“~ess to avoid, where 
possible, the net : f^r unnecessary 
judicial action. It can also be argued that 
requests filed under the Privacy Act can 
be expected to be specific as to the 
systems of records to which access is 
sought, whereas agencies are required to 
respond to a FOIA request only if it 
"reasonably de« — the records 
sought. Further i \ permits 

charging of fees .v»r sf urch as well as 
copying records, while the Privacy Act 
permits only for the direct cost of 
making a copy upon request 

It is our view that as a mailer of 
procedure. should treat 

requests by ir ‘ s for information 

pertaining’to ihr s which specify 

either the FOIA c c .i>rivacy Act (but 
not both), under tne procedural 
provisions established pursuant to the 
Act specified in the request When the 
request specifies both Acts, and may be 
processed under both. Privacy Act' 
proccKiixres should be employed. When 
the request specifies neither Act, and 
could be processed under both Acts. 
Privacy Act procedures should also be 
used. However, in these two letter 
_caaes. the individual should be advised 
of the procedures the agency has elected 
to use. of the existence and general 
effect of the FOIA, and of the 
differences, if eny. between the agency's 
procedures under the two (e.g., fees, 
time limits, access and appeals). 

(FS Dot •*-M« FiW *4S •»! 
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Ikh o r m of the Privacy Aci. when 
a p pr opriate. 7o deny such requesta . (It 



RAILROAD RETIREMENT BOARD 

Agency Forma Submitted lor 0MB 
Review 

agency: Railroad Retirement Board. 



